
1 
 
  MISC. (A) CASE NO.13/ 2019 

Assam Schedule VII, Form No. 133 

  

HIGH COURT FORM NO. (J) 3 

 HEADING  OF  JUDGMENT  IN  APPEAL / CASE 

 

DISTRICT :: DHUBRI. 

In the Court of the Civil Judge, Dhubri 

Present: Sri Rajesh Bodo, A.J.S.  

   Civil Judge, Dhubri. 

 

 MISC. (A) CASE NO.13/ 2019 

Friday, the 29th January, 2021 

 

Appellant:  Legal heir of the deceased Samsun Nehar, 

W/o. Late Safiuddin Patgiri 

Shabana Sultana (Daughter) 

W/o. Mr. Nekibul Islam 

D/o. Late Safiuddin Patgiri 

R/o. Station Road, Ward No.9, Dhubri Town, 

P.O., P.S. & Dist.–Dhubri, Asssam 

-versus- 

Respondent: Legal heirs of the deceased Sadekur Rahman @ 

Sadekur Khandakar:- 

1.  Shorifa Bewa (wife) 

2. Sarfaraz Newaz Rahman (son) 

3. Samim Ara Sultana (Daughter) 

Nos. 1 to 3 are R/o. Station Road, Ward No.9, 

Dhubri Town, P.O., P.S. & Dist. Dhubri, 

Assam 

4. Sabiha Sultana (Daughter) 

W/o. Anowar Hussain 

R/o. Ward No.8, Dhubri Town, Near Police Reserve, 

C.R. Das Road, Dhubri, Dist. Dhubri, Assam 

5. Sabina Sultana (Daughter) 

W/o. Mohibul Hoque 
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R/o. Bilasipara Town 

Opp. Of United Bank of India, 

P.S. Bilasipara, Dist. Dhubri, Assam 

 

This appeal coming on this day (or having been heard on) 5.01.2021 in 

the presence of:- 

SHRI B. BHATTACHARJEE, Ld. Advocate …......................for the appellant(s) 

SHRI A. GHOSH & SHRI A. RAHMAN, Ld. Advocates....for the respondent(s) 

 

And having stood for consideration to this day, the court delivered the 

following judgment: - 

J  U  D  G  M  E  N  T 

1. This appeal has been preferred by the Appellant, who is the petitioner of Misc.(J) 

Case No. 161/2018 filed U/O XXXIX, Rule 1 and 2 of C.P.C. in connection with 

T.S. No. 154/2018, on being highly aggrieved and dissatisfied by the impugned 

order dated 24-07-2019 passed by Ld. Munsiff No.2, Dhubri thereby rejecting the 

prayer for injunction. 

2. On admission of the appeal for hearing notices were issued to the respondents, 

who appeared and contested the case. The L.C.R. of Misc. (J) Case No. 161/2018 

was called for and received.  

3. In order to appreciate the facts leading to filing of this appeal, the facts of the 

case is reproduced briefly as follows: The predecessor-in-interest of the parties 

Sadekun Nessa Bewa owned land measuring 0B-1K-8.5L covered by Dag No. 303 

(old)/3257 (new), 304 (old)/3258 (new) and 305 (old)/3259 (new) in Patta 

No.2567. The areas of the land in the said Dags are as follows: - 

Patta No. Old Dag No. New Dag No. Area 

2567 303 3257 5 Lechas 

2567 304 3258 14.5 Lechas 

2567 305 3259 9 Lechas 

Total Land 0B-1K-8.5L 

 

4. It is stated that Sadekun Nessa Bewa died leaving behind her son Sadekur 

Rahman @ Sadekur Khandakar (now deceased), the predecessor of the OP No.1 

to 3; Syeda Begum (now deceased), the predecessor of the proforma defendant 

No.1(i) to 1(vi) and Samsun Nehar (now deceased), the mother of the petitioner. 

During her lifetime Sadekun Nessa Bewa sold 7 Lechas of land from Dag No.305 
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(old)/3259 (new) of the suit Patta No. 2567 to Samsun Nehar vide Registered 

Sale Deed No.4468 of 1979 dated 01/06/1979 and also gave the right to use a 

common path measuring 2 Lechas for ingress and egress covered by Dag No.305 

(old)/3259 (new). It is stated that after getting possession of the said 7 Lechas 

of land Samsun Nehar constructed an R.C.C. building by demolishing the old 

structure standing thereon and started living with her family. In this regard 

permission was taken from the concerned authority.  

5. It is stated that Samsun Nehar died of serious illness leaving behind her husband 

Safiuddin Patgiri and her only daughter/petitioner as legal heirs and successors. 

Subsequently, due to death of Safiuddin Patgiri the petitioner inherited the entire 

7 Lechas land along with the said R.C.C. building.     

6. It is stated that Sadekun Nessa Bewa did not settle her rest 19.5 Lechas of land 

(Schedule A) with any of her children during her lifetime and the same remains 

as joint property till date, being jointly owned by her aforesaid three legal heirs. 

As per the provisions of Mohammedan Law, the shares of each of the aforesaid 

legal heirs are as follows:  

Late Sadekur Rahman 

@ Sadekur Khandakar 

2/4th Share – 0B-0K-9.75L 

Late Syeda Begum ¼th Share   – 0B-0K-4.87L 

Late Samsun Nehar ¼th Share   – 0B-0K-4.87L 

Total                       0B-0K-19.50L 

 

7. It is stated that on 24.08.2018 the petitioner requested the opposite parties to 

partition the land of Schedule-A amongst herself, opposite parties and the 

proforma defendant Nos.1 (i) to 1(vi) of the main suit so as to get her 

proportionate share of her deceased mother; but they did not pay any heed to 

such request. On 30.08.2018 she came to know through reliable sources that the 

opposite parties have deleted the name of her mother Samsun Nehar from the 

revenue record of the Schedule A land. She also came to know that the common 

path is now covered by Dag No.4881 in Kheraj Periodic (Ejmali) Patta No.2901 

containing 2 Lechas which falls on the Southern boundary of Schedule-A land.  

8. The allegation against the opposite parties is that when the petitioner was 

getting ready to challenge the aforesaid mutation before the A.S.O., Dhubri 

Circle, suddenly, in the 1st week of September, 2018 the opposite party No.1, 

with the support of the rest of the defendants started a house sanctioned by the 
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Proforma defendant No.3 of the main suit under Pradhan Mantri Away Yojana 

(P.M.A.Y.) on the southern part of Schedule-A land measuring about 16 feet 

breadth and 18 feet length covering about 2 Lechas of land from Dag No.3258 of 

the Schedule-A land, which is the Schedule-B suit land of the plaint. According to 

her since the land of Schedule-A has not been partitioned till date amongst the 

co-sharers, therefore, such construction of the house is illegal. Hence, finding no 

other alternative she has filed the suit against the opposite parties along with the 

injunction petition seeking ad-interim temporary injunction restraining them from 

construction of the house over the land of Schedule-B till disposal of the suit.  

9. It is claimed that the petitioner has a prima facie case and the balance of 

convenience lies in her favour; and if the ad-interim temporary injunction is not 

granted as prayed for, in such eventuality she will suffer irreparable loss and 

injury thereby frustrating the very purpose of filing the main suit.   

10. The opposite parties filed joint written objection stating that the case is not 

maintainable in law and facts as well as in the present form and manner; the 

petitioner has no right to file the case in absence of any bona fide reason; that 

the case is barred by the principles of waiver, estoppels and acquiesce; the case 

is barred under the Specific Relief Act (Amended up to date) etc. 

11. It is stated that the petitioner has filed the case by suppressing material facts. 

According to them, temporary injunction against construction over Schedule-B 

land cannot be granted in absence of prayer for permanent injunction in the 

plaint against such construction for which the case is liable to be dismissed. It is 

stated that the Schedule-A land had already been partitioned with metes and 

bounds since long and the same had also been acted upon by all the previous co-

owners. Moreover, the Union of India, the Govt. of Assam and Dhubri Municipal 

Board are necessary parties in the case as the construction works under PMAY 

project has been running under active supervision of all the authorities. It is 

stated that the petitioner has not served the required prior notices to the 

respective agencies and thus violated the respective laws. According to them the 

petition has been filed in violation of Section 326 of Assam Municipal Act 1956.  

12. According to them, the real fact of the case is that Samsun Nehar has sufficient 

land to reside with her family. On 19-08-1983, Sadekun Nessa Bewa executed a 

written unregistered “Will” in favour of Syeda Begum and Sadekur Rahman 

Khandakar in respect of the remaining land with specific condition that after her 

death Samsun Nehar shall not inherit any of her properties, either movable or 
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immovable. Subsequently, Sadekur Rahman and Syeda Begum amicably 

partitioned the remaining land of their mother. Thereafter, all the three of them 

duly mutated their names in all the three Dags of the Patta No.2567 vide Case 

No. DM (PS).20/87 and No.21/87 in their respective share of lands as Pattadars. 

It is claimed that Samsun Nehar had direct knowledge about these facts. Later 

on, three separate pattas were issued in their names vide Case No. DM (MISC) 

No. 16/2014 and their respective shares have been mentioned below:  

Names Patta No. Dag No. Share 

Sadekur Rahman 
@ Sadekur Khandakar 

2567 (old) 
2900 (new) 

304 (old) 
3258 (new) 

14.50 
Lechas 

Samsun Nehar 
2567 (old) 
2567 (new) 

305 (old) 
3259 (new) 

7 Lechas 

Syeda Begum 
2567 (old) 
2899 (new) 

303 (old) 
3257 (new) 

5 Lechas 

Common Passage 
2567 (old) 
2901 (new) 

305 (old) 
4881 (new) 

2 Lechas 

Total Land 1K-8.50L 

 

13. It is stated that in the year 1987 and 1988, depending on the ownership and 

possession of respective separate lands, the names of the aforesaid three 

persons were mutated vide Case No. DM (PS).20/87 and No. 21/87 in the 

revenue record as Pattadars. Later on, the name of Samsun Nehar, legal heirs of 

Sadekur Rahman and Syeda Begum were corrected in the respective Dags under 

three separate new Pattas vide order dated 23/11/2015 passed in Case No. DM 

(MISC) No. 16/2014. 

14. They stated that having no sufficient monetary capacity to construct residential 

house and being a family of economically weaker section of the society had 

applied for houses and after due inquiry, the Executive Officer, Dhubri Municipal 

Board sanctioned one house in the name of the Opposite party No.1, the 

construction of which was running as per norms of a current Building Bye Laws 

of Assam, Rules, Site Plan etc. Thus, by denying all the claims made by the 

petitioner they prayed for dismissal of the appeal.  

15. Upon hearing both sides the learned trial Court, vide its order dated 24/07/2019 

rejected the injunction petition. On being highly aggrieved and dissatisfied by the 

impugned order, the petitioner has filed this appeal citing grounds that the 

learned Court below erred in law and facts in passing the said order; the learned 

Court below did not properly go through the case records for which it 
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misconceptualized the facts of the case and thus arrived at a wrong finding; that 

the learned Court below considered the facts of the case in wrong perspective 

and wrongfully held that the petitioner claims title over 7 Lechas of land; that the 

learned Court below travelled beyond the facts of the case and passed the 

impugned order erroneously with motivated views etc.  

16. I have heard the learned rival counsels of the parties and carefully perused the 

case record. In the course of hearing the learned counsel for the appellants 

reiterated the facts stated in the injunction petition and the memorandum of 

appeal. It was submitted that the concerned “Will” is simply an agreement and 

not a “Will” in the eye of law. He submitted that no particulars of land is there in 

the deed. His further submission was that merely because the opposite parties 

are persons of weaker section of society that does not entitle them to start a new 

construction over the unpartitioned land of Schedule-A. In view of above it is 

prayed for setting aside the impugned order of the learned trial court and to 

allow the appeal. Per contra, the learned Counsel for the respondents submitted 

that the entire facts stated in the objection are true in all aspects. It was 

submitted that the order of the learned trial court was passed rightly and it does 

not require any interference.  

17. Now, let me discuss and try to find out whether there is any ground for allowing 

the appeal or not. On perusal of the impugned order it transpires that the 

learned trial court did not find a prima facie case in favour of the petitioner. It 

was held that the balance of convenience did not lie in her favour and the 

petitioner would not suffer any irreparable loss and injury and accordingly the 

injunction petition was rejected.   

18. The cardinal principle of the law of injunction is that a person seeking for such 

relief has to prove all the “three golden principles” i.e. prima facie case, balance 

of convenience and irreparable loss in his favour. Keeping that in mind, let me 

discuss whether the case of the petitioner fulfills all the three basic principles in 

her favour or not.   

19. It is undisputed fact that the common ancestor of the parties to this case was 

Sadekun Nessa Bewa. There is also no dispute regarding the quantum of land 

Sadekun Nessa Bewa originally owned and possessed. The only dispute between 

them is in respect of entitlement of share in the land of Schedule-A by the 

petitioner through her mother as legal heir of late Sadekun Nessa Bewa. The 

petitioner claims that during her lifetime Sadekun Nessa Bewa sold 7 Lechas of 
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land in favour of Samsun Nehar vide Registered Sale Deed No.4468 of 1979 

dated 01/06/1979 and also gave the right of usage of a common path measuring 

2 Lechas for ingress and egress covered by Dag No.305 (old)/3259 (new). After 

getting possession of the said 7 Lechas of land Samsun Nehar constructed an 

R.C.C. building by demolishing the old structure standing thereon and started 

living with her family. Subsequently, due to death of Samsun Nehar and her 

husband Safiuddin Patgiri, the petitioner inherited the said property. On the other 

hand, the opposite party’s case is that as Samsun Nehar had sufficient land to 

reside with her family, on 19-08-1983, Sadekun Nessa Bewa executed a written 

unregistered “Will” in favour of Syeda Begum and Sadekur Rahman in respect of 

the remaining land with specific condition that after her death Samsun Nehar 

shall not inherit her any properties, either movable or immovable. According to 

them, subsequently they had amicably partitioned the land left by their mother. 

After that they mutated their names in all the three Dags of Patta No.2567, vide 

Case No.DM (PS).20/87 and No.21/87 in their respective lands as pattadars. It is 

stated that Samsun Nehar had direct knowledge about the aforesaid facts and 

she took part in those proceedings. It is stated that later on three separate 

pattas were issued in their names vide Case No. DM (MISC) No. 16/2014. 

20. From the facts of the rival cases, it is clearly apparent that there is a serious 

dispute between the parties in respect of entitlement of share by the petitioner 

over the land of Schedule-A which is required to be adjudicated by the court. 

Generally, every member of an undivided family has right over their undivided 

property according to the provisions of existing personal laws. The petitioner is 

no exception to that. After careful comparison of the cases of both the parties, 

the case of the petitioner seems to be more probable. She has produced the sale 

deed No.4468 of 1979 dated 01-06-1979 and this document gets preference 

against all other documents and transactions. Moreover, the opposite parties did 

not specifically deny the execution of the said sale deed and hence it is the 

burden of the opposite parties to prove that Samsun Nehar has not share over 

the suit land. However, at present, there is no substantive material in their 

favour to discredit the fact that Samsun Nehar got the said 7 Lechas of land by 

way of registered sale deed. Thus, I hold that there is a strong prima facie case 

in favour of the Appellant/petitioner.  

21. Now, let me discuss whether the balance of convenience lies in favour of the 

petitioner or not. The petitioner admitted that she is the owner of land measuring 



8 
 
  MISC. (A) CASE NO.13/ 2019 

7 lechas and an RCC building. Her only grievance is that the opposite parties 

have refused to give her share out of the suit land that she is entitled to as legal 

heir of Samsun Nehar. On bare perusal of the facts of the injunction petition it is 

evident that she had not exercised or claimed any right over the suit land till 

24/08/2018, on which date she allegedly requested the opposite parties to make 

partition of the suit land, which was refused. This indicates that she was having 

no problem in enjoying her existing property. The petitioner has not specifically 

stated about the manner how she would face inconvenience if the construction of 

the house by the O.P. No.1 is continued. Needless to mention that if she 

succeeds in proving her case then she will get her share out of the disputed land 

to the tune of 4.87 Lechas.  

22. On the other hand the case of the respondents cannot be kept in the same 

footing. The petitioner stated that the construction of house has been carried out 

over land measuring 2 Lechas; whereas it is specifically stated that late Syeda 

Begum and Sadekur Rahman had shares over land measuring 4.87 lechas and 

9.75 lechas, respectively. Thus, it cannot be said that the construction is going 

on in excess of land being entitled by the respective co-sharers. 

23. It is admitted fact that the opposite party No.1 got the allotment of land under 

PMAY scheme. As per the scheme the proposed construction of houses should be 

completed within a specified period of time and non-completion of the same 

within that specified period takes the risk of return of the allotted fund. At this 

juncture, if the construction of the house is stopped midway by way of an 

injunction order, in that event the allotted fund will be returned. If this happens 

then definitely the opposite parties will face inconvenience. On comparison of the 

facts discussed above, it appears to me that in case the construction of the 

house is stopped by way of an injunction order, in that event the inconvenience 

to be faced by the respondents/opposite parties will be more as compared to the 

appellant/petitioner. So, I hold that the balance of inconvenience does not lie in 

favour of the appellant/petitioner.  

24. At last, let me discuss whether the petitioner will suffer any irreparable loss and 

injury if the injunction order is not granted as prayed for. It is the settled law 

that in order to get an injunction order the case of the petitioner should be such 

that the loss and injury he might suffer cannot be compensated in terms of 

money. In the injunction petition there is no whisper regarding the manner by 

which the petitioner shall suffer so. Moreover, if the opposite parties complete 
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the construction of the house and the plaintiff/petitioner comes out to be a 

successful party in getting the decree in her favour and the said house falls in 

her share, in that event she can take recourse of law to demolish it at the cost of 

the opposite parties. From this angle also it cannot be said that she will suffer 

irreparable loss and injury which cannot be compensated in terms of money.  

25. In view of what has been discussed above, I hold that the appellant/petitioner 

has failed to prove a case in order to grant the order of ad-interim temporary 

injunction in her favour by restraining the opposite parties from constructing any 

house over the land of Schedule-B.  

26. I have carefully perused the order of the learned lower court. It held that the 

property in dispute in the suit is a joint property and the legal heirs of late 

Sadekun Nessa Bewa are entitled to share in Schedule-A land. In the opinion of 

the learned lower court the legal heirs of late Sadekur Rahman is entitled to 9.75 

lechas in Schedule-A land and his legal heirs had raised construction over 2 

Lechas of land. Therefore, it is established that the opposite parties are 

constructing their house within their share of land to which they are entitled to. 

Moreover, the said construction is being carried out in the land which is covered 

by dag No.3258 and No.2900 which is not possessed by the petitioner. In view of 

above the learned lower court was of the view that the property in dispute in the 

suit is not in danger of being wasted, damaged or alienated by the opposite 

parties and that the said construction by the opposite parties cannot otherwise 

cause injury to the petitioner. Accordingly, the learned lower court held that the 

prima facie case does not rest in favor of the petitioner. 

27. Again, while discussing about balance of convenience the learned lower court 

held that the Pradhan Mantri Awas Yojana is a welfare scheme aimed at 

providing shelter to the downtrodden sections of the society. The court was of 

the view that in case the injunction is allowed, the possession of the petitioner 

shall not be affected but the possession of the opposite parties will certainly be 

affected. It was also held that injunction would deprive the opposite parties from 

availing the benefit of PMAY. So, there is no reason why the petitioner shall 

suffer irreparable loss if the opposite parties construct their house over the land 

measuring 2 lechas which falls within their share. Accordingly, the learned court 

below was of the view that the comparative harm of the opposite parties will be 

far greater if the injunction is allowed than the harm of the petitioner, if the 
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injunction is refused. In view of above the learned lower court was of the view 

that the balance of convenience does not rest in favor of the petitioner. 

28. While discussing about the third principle the learned lower court held that there 

is nothing in the record to suggest that if the opposite parties construct their 

house within the share of their land, irreparable loss will be caused to the 

petitioner. In the light of above discussion the learned lower court rejected the 

injunction petition of the appellant/petitioner. 

29. In my considered opinion, the observation of the learned lower court that the 

house has been constructed by the opposite parties within the share of their land 

is not based on the pleadings of the parties. Because the petitioner has filed the 

main suit for declaration of title, share by effecting partition and permanent 

injunction in connection with the land of Schedule-A, and so at this stage the 

learned lower court cannot hold that view. However, as the end result of my 

discussion and decision has not varied from the learned trial court, therefore, I 

find nothing to interfere with the order of rejection of the injunction petition. 

30. In view of the above discussion this Misc. (A) case stands dismissed on contest 

with cost. The order of the learned lower court dated 24.07.2019 passed in 

Misc.(J) Case No. 161/2018 is hereby affirmed.  

31. Send back the LCR along with a copy of this judgment and order.  

32. Given under my hand and the seal of this Court on this the 29th day of January, 

2021 at Dhubri. 

 

 

Dictated and corrected by me: 

 

Rajesh Bodo      Rajesh Bodo 

      Civil Judge, Dhubri                   Civil Judge, Dhubri  


